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(i) 


QUESTION PRESENTED 


When two joint tort feasors are concurrently and 
actively negligent in producing or causing an accident 
which not only damages each of such tort feasors, but 


also innocent third parties, can either of such joint tort 


feasors affirmatively recover from the other, despite 


his contributory negligence ? 


This question presupposes the absence of any 
facts giving rise to the application of the doctrine of 


last clear chance. 
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JURISDICTIONAL STATEMENT 


This appeal is from a final decision in a property damage action 
following a jury verdict, upon special interrogatories, in favor of the 
plaintiff. Jurisdiction of this Court to hear this appeal is based upon 
the United States Code, Title 28, Section 1291. | 


STATEMENT OF THE CASE 


At about 7:45 A.M. on Tuesday, October 29, 1957, a bus owned by 
the corporate defendant and operated by its employee, James B. Thomp- 
son, Jr., was proceeding south on Connecticut Avenue, N.W., loaded with 
passengers destined for their several places of employment, many of 
whom were obliged to stand in the aisle of said bus, all of the seats being 
occupied. Just north of the intersection of Brandywine Street, this bus 
attempted to pass a southbound Diamond taxicab, owned and operated by 
one John E. Kazley, on the right, the cab being unoccupied at the time, 
other than for its driver. In doing so, the bus sideswiped the right side 
of the taxicab, continuing thereafter, apparently out of control, for over 
seventy feet, finally being stopped by colliding with a tree at the west 
side of Connecticut Avenue, said tree being some thirty-two feet south 
of the south curb of Brandywine Street. The right front of the bus had 
mounted the curb at Brandywine Street, the bus thereafter travelling the 
32 feet distance until the left front of the bus collided with the aforesaid 
tree, some 30 inches in diameter. After the collision with the said tree, 
all of the wheels of the bus, except the left rear, were completely up on 
the sidewalk. Practically everybody on the said bus was injured, There 
were no skid marks whatsoever made by the bus, which indicated that its 
brakes had never been applied before the said collision. 


A number of the said passengers filed civil actions for their 
injuries, some in the United States District Court and some in the 
Municipal Court, against both the D.C. Transit System, Inc. and its 
driver, Thompson, and against the Independent Taxi Owners Association, 
Inc., and John E, Kazley, the owner-driver of the Diamond cab initially 


involved. 


Eight of the passenger actions were consolidated for the purpose 


of trial, with this action of Transit's for property damage sustained to 


its bus. To Transit'’s action, Mr. Kazley counter-claimed for his prop- 
erty damage. And in each of the passenger actions, both Transit and 
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Taompson, and Independent Taxi Owners Association and Kazley, 


cross-claimed against each other for contribution, 


Due to the large number of counsel involved, the pre-trial judge 
had suggested that the issue of liability be tried separately from the 
several issues of damages, and this was the procedure followed. In 
such split-issue trial, the case was submitted to the trial jury on the 
liability issue, only, by special interrogatories, which the trial jury 


answered as follows: 


1. (a) Was John Emery Kazley, the operator of the 
taxicab, guilty of negligence which proximately 
caused the damage to the bus of D.C. Transit | 
System, Inc.? 

Answer — YES 


1. (b) Was James Bradley Thompson, Jr., the operator 
of the bus, guilty of negligence which proximately 
caused the damage to the taxicab operated by John 
Emery Kazley? 

Answer — NO 


2. (a) Was the operator of the bus, James Bradley 
Thompson, Jr., guilty of breach of the care, as 
explained to you in the instructions of the Court, 
due toward these plaintiffs as passengers for hire 
on the bus and, if so, was such breach of care on 
his part the proximate cause of the accident? | 


Answer — YES 


2. (b) Was the operator of the taxicab, John Emery 
Kazley, guilty of a breach of ordinary care, as 
explained to you in the instructions of the court, 
due toward these plaintiffs and, if so, was such 
breach of care on his part the proximate cause 
of the accident ? 

Answer — YES 


To such findings by the trial jury, and its answers to the said 
special interrogatories, both sets of defendants filed timely motions 
for new trial, or in the alternative, for judgment nonobstante veredicto, 
which, after full argument thereon, were overruled and denied by the 
trial judge. 
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Thereupon, and before any of the said actions had been tried on 
the issue of damages, D.C. Transit System, Inc., and Thompson, noted 
an appeal to this Court, under No. 15,830, which this Court dismissed 
on September 23, 1960 pursuant to the motion of appellees therein. 


Thereafter, the first such passenger action, that of Ruth Garman, 
Civil Action No. 2986-57, was presented for trial on the issue of 
damages, and a verdict and judgment in her favor was entered, against 
all four of the said defendants. This judgment has now been appealed by 
D.C. Transit System, Inc., and Thompson, and is pending under No. 
16,314 of this Court. 


This action of D.C. Transit System, Inc., then came on for trial 


on the issue of its damages, (property damage), and upon the verdict and 


judgment thereon, the present appeal was taken. 


STATEMENT OF POINTS 
The trial court erred: 


1. In failing to enter judgment N.O.V. for appellants because of 
appellee's contributory negligence. 


2. In failing to grant a new trial because of the apparent incon- 
sistency in the trial jury's answers to the special interrogatories, 
since the trial jury, on the liability issue, found that the bus operator 
was guilty of a breach of care which was the proximate cause of the 


accident. 


SUMMARY OF ARGUMENT 


Any negligence, no matter how slight it may be, which concurs 
with the negligence of another to produce an injury or damage, precludes 
any affirmative recovery on the part of the actor who is thus even slightly 
negligent. 


ARGUMENT 


This jurisdiction, like the majority of jurisdictions in the United 


States, has no doctrine of ''comparative" negligence, whereby an actor 
less negligent than another may still recover a portion of his damages, 
based upon his slighter degree of negligence. 


Counsel for the appellee herein, in its brief on appeal in the 
Garman case (No. 16,314), confuses the difference in the "degrees of 
care" in certain types of cases, depending on the relationship of the 
parties, with the fact that there are no "degrees of negligence" in this 


jurisdiction when referring to joint or concurring tort feasors. 


In — Hecht Co. v. Jacobsen, 86 U.S. App. D.C. 81, 180 F. 2d 13, 
heavily relied upon by the appellee herein in its brief on the Garman 
case (arising out of this same accident), this Court, in affirming the 
action of the trial court in instructing the jury there involved concern- 
ing the degrees of care in certain circumstances, stated, at page 83: 

"In addition, the court stated that the degree of 

care imposed by law '* * * may vary according to what 

the relationship of the parties is, it may vary according 

to the person, the circumstances of the case * * *." It 

thus made clear that what is 'reasonable’ in certain cir- 

cumstances may be unreasonable in others; that the partic- 


ular factual context may vary the care which must be 
exercised. * * *" 


And again, in — Foy v. Friedman, 108 U.S. App. D.C. 176, 177, 
280 F. 2d 724, this Court, in affirming a verdict for the defendant, 
stated: 
"The standard of 'reasonable or ordinary care in 

the circumstances' is a constant standard, though it 

possesses needed flexibility to cover differing situations.” 

The instant case did not involve a common carrier who was guilty 
simply of "passive" negligence. Appellee's bus driver, according to 


much of the trial evidence on the liability issue, was guilty of active 
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negligence, in failing to maintain a proper lookout, in failing to keep 

the said bus under reasonable and proper control, in travelling at an 
excessive rate of speed, in attempting to pass another southbound vehicle 
on the right, at or near an intersection, in failing to apply his brakes or 
attempting to stop, and in many of such instances of affirmative or active 
negligence, thus violating the pertinent traffic regulations which were 


offered and received in evidence. 


Violation of a traffic regulation constitutes negligence per se in 
this jurisdiction. 


Danzansky v. Zimbolist, 70 App. D.C. 234, 105 F. 2d 457. 
Capital Traction Co. v. Apple, 34 App. D.C. 559, 564, 567. 
Ewing v. Chase, 37 App. D.C. 53, 57. 

Union Pacific Ry. v. McDonald, 152 U.S. 262, 14 S.Ct. 619. 


This Court, in Danzansky v. Zimbolist, supra, quoted with approval 
from Bragg v. Metropolitan St. Ry. Co., 192 Mo. 331, 359, 360, 91 S.W. 
527, 536, as follows: 

"In this class of cases, contributing to the injury on 

the part of a tort feasor is, in the eye of the law, precisely 

the same as causing it. No gradation is tolerated. To say 

that A and B contributed to the injury of C is one and the 

same thing as saying that A caused the injury and B did, 

too. % FN, 

Therefore, if Transit and Diamond cab both contributed to causing 
this accident, concurrently, even though one may have been more negligent 
than the other, they EACH caused it, and one cannot recover from the other 
affirmatively. 


As the U.S. Supreme Court succinctly put it, in Little v. Hackett 


—_—_—— 


116 U.S. 366, 371, 6 S.Ct. 391, 393, many years ago: 


"And it matters not whether that contribution consists 
in his participation in the direct cause of the injury, or in 
his omission of duties, which, if performed, would have 
prevented it. If his fault, whether of omission or commis- 
sion, has been the proximate cause of the injury, he is with- 
out remedy against one also in the wrong." 


CONCLUSION 


Wherefore, since the trial jury, on the issue of liability, found 
specifically that both sets of defendants (appellants and appellee herein) 
proximately caused the accident in question, such negligence of the 
appellee's should have affirmatively precluded recovery of its property 
damage, and the trial court should have entered judgment N.O.V. as to 
appellee's property damage claim, in favor of appellants. 
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